
We oě en translate tzedakah as charity, but 
it means something else. Charity suggests 
a voluntary act of beneė cence, a giě  
proff ered by a generous donor.1 ĉ e laws 
of tzedakah, by contrast, set forth a system 
of distributive justice, one that deė nes the 
property rights we have in the ė rst place.2

Each society deė nes its own rules of 
property. Certain property rules pertain 
to what you can own. Before the Civil 
War, ė ě een states permiĨ ed ownership 
of people (slavery), but the ĉ irteenth 
Amendment now prohibits it. Capitalist 
countries allow private ownership of the 
means of production; China does not. 
Other property rules relate to the rights we 
have in the things we own. In Sweden, you 
are permiĨ ed to trespass across someone 
else’s land provided that you cause no 
disturbance or harm; in the United States 
you may be shot. Societies also diff er 
regarding the amount of personal income 
you can own. In Florida you own your 
entire income, but California will take more 

than ten percent of it. Property rights can be 
speciė ed in wondrously diverse ways.3

I shall argue that tzedakah is best 
understood as a property rule, a 
speciė cation of what belongs to you 
and what does not, a law that reassigns 
property rights from the affl  uent to the least 
advantaged. I will defend the conclusion 
that Jewish law grants the indigent a right to 
welfare–that tzedakah belongs to the poor 
by right. ĉ e mitzvah of tzedakah is just to 
facilitate the transfer of these assets to their 
rightful owner. 

ĉ e ė rst proposition I wish to establish 
is that tzedakah is a legally enforceable 
obligation, not a discretionary donation. 
ĉ is is evident from the Talmud’s report 
that Rava seized 400 zuz from R. Natan 
for tzedakah.4 ĉ e Talmud concludes 
that a beit din can forcibly take tzedakah 
from someone who refuses to contribute 
his due, and such is the ruling of all the 
major codes.5 Like taxes, tzedakah is not 

supererogatory but obligatory, and it is 
enforceable by law.6

What justiė es the beit din’s power to collect 
tzedakah by force? Some explain that 
Jewish courts have a universal mandate to 
enforce performance of positive mitzvot, 
and they can use physical force to induce 
compliance. ĉ is is based on the Talmud’s 
position (Ketubot 86a-b) that a court can 
use batons to motivate someone to sit in 
a sukkah or shake lulav. On this view, the 
court cannot seize assets for tzedakah, but 
it can incentivize compliance with baseball 
bats.7



ĉ e theory that coercion for tzedakah 
Ě ows from the beit din’s mandate to enforce 
positive mitzvot runs into trouble. For one, 
the language of the Talmud (Bava Batra 8b) 
–“mimashkenin”– implies that the court can 
directly garnish assets for tzedakah. So rule 
the Rambam and the Shulchan Arukh.8

Second, the theory struggles to explain the 
case of the shoteh–a person of unsound 
mind. A shoteh is exempt from mitzvot. 
Yet the Talmud rules that the beit din must 
collect and distribute tzedakah from the 
shoteh’s estate.9 ĉ at ruling is indefensible 
if the basis for coercion is the individual’s 
mitzvah obligation. ĉ e shoteh is not 
obligated.10

ĉ ird, many rishonim point to the rule 
that a court is not authorized to enforce 
performance of positive mitzvot whose 
reward appears in the Torah.11 Wherever 
the Torah states a reward, it is at the 
discretion of the obligee whether he wants 
to comply and receive reward, or to not 
comply and forgo it.12 Because of this rule, a 
court cannot coerce performance of kibbud 
av va-em.13 Since the reward for tzedakah 
is explicated in the Torah, it follows that a 
court should not be authorized to collect 
tzedakah by force.14

ĉ ese considerations indicate that the 
beit din’s authority to coerce for tzedakah 
does not derive from its power to compel 
performance of positive mitzvot. 

What, then, is the basis for the beit din’s 
authority to coerce tzedakah? ĉ e Kesef 
Mishneh and Radbaz contend that the beit 
din’s authority to seize tzedakah derives 
from its power to enforce property rights. 
ĉ ey explain that tzedakah actually 
modiė es your property rights by creating a 
lien on your assets.15 Like eminent domain, 
tzedakah redistributes property, assigning 
rights in what once was yours to the least 
advantaged.16 ĉ e beit din’s legal power to 
enforce tzedakah collection is identical 
with its power to seize assets to repay a 
defaulted-debtor’s creditors. In Hohfeldian 
terms, tzedakah generates a ė nancial 
liability rather than a mere personal duty.17

ĉ is explains why the court collects 
tzedakah from the shoteh’s estate. ĉ e 
tentacles of tzedakah latch directly onto his 
ė nancial assets and claim them for the poor. 
ĉ us, the estate of the shoteh is liable for 
tzedakah collection even if he, the shoteh,
bears no personal obligation to contribute. 
Just as the beit din can take wrongfully held 
property from the shoteh’s estate to return 
to its proper owner, so too it can seize 
tzedakah from his estate to distribute back 
to its rightful owners, the aniyim.18

ĉ is theory of the Kesef Mishneh and 
Radbaz also solves the problem of “a 
beit din cannot compel performance of 
positive commandments whose reward 
is stated in the Torah.” ĉ e court, in 
garnishing tzedakah, is not acting to enforce 
performance of a positive mitzvah. Rather, 
the court acts in its capacity to enforce 
property rights, to return property to its 
rightful owners.19 We have now established 
our second proposition: tzedakah modiė es 
your property rights by imposing a lien on your 
assets.

Like the Kesef Mishneh and Radbaz, the 
Ketzot Ha-Choshen believes that the beit 
din’s authority to seize tzedakah Ě ows from 
its power to enforce property rights. But 
his formulation advances our conception 
of tzedakah further. ĉ e Ketzot writes 
that the assets liable for tzedakah already 
belong to the indigent (“mamon aniyim 
gabei”).20 ĉ e court can seize tzedakah from 
the affl  uent person because he is holding 
money that belongs to the poor. According 
to the Ketzot, the transfer of ownership is 
so complete that the obligation of tzedakah 
is just to return to the needy (“le-hachazir 
le’aniyei olam") that which is already theirs 
by right.21 With the Ketzot’s formulation 
we can articulate our third proposition: 
tzedakah already belongs to the indigent, and 
it belongs to them by right. 

John Locke captures this idea in his First 
Treatise of Government when he writes 
that tzedakah grants the poor title to (or 
ownership of) the wealthy’s abundance: 
“As justice gives every man a title to the 

product of his honest industry and the fair 
acquisitions of his ancestors… so charity
gives every man a title to do so much out 
of another’s plenty as will keep him from 
extreme want where he has no means to 
subsist otherwise.”22 Since charity is a 
poor translation of tzedakah, and since, 
as Maharal observes, tzedakah just means 
tzedek, justice,23 we are beĨ er off  rephrasing 
Locke: ‘As justice gives every man a title 
to the product of his honest industry and 
the fair acquisitions of his ancestors… so 
justice (tzedakah) gives every man a title to 
so much out of another’s plenty as will keep 
him from extreme want.’

Evidence for the total transfer of ownership 
can be adduced from the following ruling 
of the Tur. Generally, you can prohibit 
others from deriving beneė t from you. 
ĉ e procedure involves a vow, but if done 
properly, the persons named are forbidden 
from receiving beneė ts from you, and 
consequently, they may not accept giě s 
from you. Now suppose you were to make 
such a vow against the poor: Are they 
permiĨ ed to accept tzedakah from you? ĉ e 
Tur (Yoreh De’ah 227) holds that they are 
permiĨ ed to, and the rationale, as explained 
by the Perishah, is that the vower has no 
power to deprive the poor of what already 
belongs to them.24 Other commentators 
explain that the poor are not beneė ting 
ě om the vower, as the Torah has already 
transferred the property right to them.25

ĉ e Ketzot’s conclusion–that the Torah 
has assigned the property right to the poor 
and that it is the wealthy’s obligation to 
return to them that which they already 
own by right–implies that the poor have a 
right to tzedakah, a right to welfare. Let us 
inquire, then, whether it is the wealthy’s 
obligation that generates the poor’s right or 
whether it is the poor’s right that generates 
that wealthy’s obligation. Which is more 
fundamental to the concept of tzedakah––
the ani’s right or the ashir’s obligation?    

It is sometimes held that mitzvot generate 
obligations only: honor your parents, don’t 
murder, love a convert. R. Lichtenstein 
has even suggested that rights are alien to 



Judaism, and Robert Cover has argued that 
the West’s rights-based nomos is in tension 
with Judaism’s mitzvah-based one.26 I 
remain unpersuaded by this thesis, as I have 
explained elsewhere.27 ĉ e word mitzvah 
means commandment (or precept),28 and 
a commandment (or precept) can generate 
either an obligation or a right. ĉ e concept 
of mitzvah is neutral between the two, and 
many of the mitzvot codiė ed by Rambam as 
“dinim” confer rights.29 

Let us focus here on tzedakah, but ė rst a 
word is in order on the concept of rights. 
Joseph Raz has off ered perhaps the most 
inĚ uential account of rights. ĉ e theory 
is known as the “interest theory” of rights 
because the function of a right, according 
to the thesis, is to further the right-holder’s 
interests. Raz explains that “X has a right 
if X can have rights, and, other things 
being equal, an aspect of X’s well-being 
(his interest) is a suffi  cient reason for 
holding some other person(s) to be under 
a duty.”30 So if I have a right to a proper 
education, we are saying that an aspect of 
my well-being (say, my intellectual and 
moral development) is a suffi  cient reason 
for imposing a duty on some person(s) to 
educate me.  

With this framework, I shall argue that 
tzedakah is a right-conferring mitzvah–that 
the mitzvah of tzedakah, ė rst and foremost, 
confers upon the indigent a right to welfare. 
In Razian terms, to say the poor have a right 
to tzedakah is to say that their well-being is 
a suffi  cient reason for the Torah to impose 
a duty on the rich. We can prove that 
tzedakah is a right if we can demonstrate 
that the basis for the tzedakah obligation 
is the Torah’s desire to improve the well-
being of the destitute. ĉ is will establish our 
fourth proposition: ĉ e Torah confers upon 
the needy the right to welfare–the poor person 
is entitled to tzedakah.31

We can support this proposition by 
revisiting the beit din’s authority to enforce 
tzedakah. Earlier we saw that this authority 
contradicts the rule that “Jewish courts 
cannot enforce positive commandments 
whose reward is stated in the Torah.” Why 
does tzedakah break this rule?32 

Ritva explains that the Torah carves an 

exception for tzedakah because of its 
acute concern for “the poor person’s 
deprivation.”33 ĉ e beit din’s power to 
enforce tzedakah reĚ ects the Torah’s 
commitment to improving the ani’s well-
being.34 

Maharal off ers a more meticulous 
formulation: ĉ e beit din’s power to enforce 
tzedakah stems not from the obligation 
of the ashir but from the right of the ani. 
With respect to the ashir’s obligation, the 
beit din lacks jurisdiction to compel him 
to perform his halakhic duty–wherever 
the Torah explicates reward for a positive 
commandment, it is at the discretion of 
the obligee whether he wants to comply 
and receive reward, or to not comply and 
forgo it.35 However, the beit din can compel 
tzedakah to protect the rights of the ani, to 
“support the poor person” and secure “his 
welfare.”36 As the Arukh Ha-Shulchan puts it, 
the coercion is not for the affl  uent’s mitzvah 
but for the destitute’s distress.37 

ĉ ese formulations suggest that the well-
being of the poor serves as the suffi  cient 
reason for halakhah to impose the duty of 
tzedakah on the wealthy. On the interest 
theory of rights, we would say that the beit 
din’s power to enforce tzedakah Ě ows from 
its responsibility to vindicate the rights of 
the poor.38 

Conceptualizing tzedakah as a right 
illuminates two further features of the 
mitzvah. First, many authorities recognize a 
poor person’s entitlement to seize tzedakah 
from a wealthy individual who altogether 
refuses to give.39 ĉ is rings like a principle 
of self-help whereby the poor person is 
authorized to vindicate his rights. It’s 
diffi  cult to explain this ruling if tzedakah is 
exclusively an obligation on the giver. 

ĉ inking of tzedakah as a right also explains 
the amount of tzedakah one is liable to pay. 
Contemporary discussions of tzedakah 
get bogged down in ma’aser kesaė m, which 
quantiė es the obligation from the duty-
bearer’s perspective, a percentage of his 
income. But ma’aser kesaė m is most likely 
just a custom or rabbinic enactment.40 
ĉ e authentic halakhic obligation actually 
quantiė es the amount of tzedakah due 
according to the needs of the poor. ĉ is 

is the doctrine of dei machsoro (Devarim 
15:8), that the ani is entitled to “that which 
he lacks”. ĉ e Rambam, Tur, and Shulchan 
Arukh all rule that you are liable to pay for 
tzedakah the amount necessary to satisfy 
the ani’s deprivation, if you can aff ord it.41 
So, the authentic halakhic calculation of 
tzedakah begins with an assessment of 
the ani’s welfare, how much is needed to 
improve his well-being. ĉ at amount is then 
assigned to the well-off  as their obligation.42 
Calculating tzedakah by the needs of the 
ani suggests that the mitzvah centers on the 
recipient’s right, not the giver’s obligation. 

ĉ e point can be sharpened as follows. 
Imagine an affl  uent world where everyone’s 
basic needs are satisė ed and their welfare 
accounted for–a world with no poverty. 
It is clear from the Rambam that there is 
no obligation of tzedakah in that world.43 
Without needs of the poor, there is no 
duty assigned to the rich. It follows that 
the poor person’s well-being is the reason 
for imposing the duty of tzedakah on the 
affl  uent, which is equivalent to saying, in 
Raz’s terms, that the poor have a right to 
tzedakah.44

ĉ e rays of light being cast on the indigent’s 
right should not eclipse the obligation of 
the affl  uent which orbits beyond. Raz’s 
analysis entails that rights and duties are 
closely related, and it was Hohfeld’s incisive 
observation that rights are in fact correlative 
to duties.45 Per Hohfeld, X’s right against 
Y is equivalent to Y’s duty owed to X. If I 
have a right against you not to trespass on 
my land, then you owe me a duty not to 
trespass. 

It is not my intention to deny the obligation 
of tzedakah incumbent upon the affl  uent. 
ĉ at too is a piece of tzedakah. For to 
speak of the X’s right to tzedakah against 
Y is to commit oneself to Y’s duty of 
tzedakah owed to X. My intention is to cast 
light on the more fundamental dimension 
of tzedakah–viz. the indigent’s right to 
welfare–that is obscured by our habit to 
reduce mitzvot to obligations.46 

I have argued that the impoverished man’s 
right to welfare grounds the affl  uent’s 
obligation to give, and that it is not the 
other way around. Contrast this portrait of 



tzedakah with what some writers call the 
Christian conception of charity, according 
to which, “almsgiving was understood as 
a means to redemption” for the wealthy, 
not a means to aid the poor–“God could 
have made all men rich, but He wanted 
there to be poor people in this world, that 
the rich might be able to redeem their 
sins.”47 An obligation-based interpretation 
locates the moral edge of charity in the 
beneė t it delivers to the duty-bearer (sin 
redemption). A rights-based interpretation 
locates the moral edge of tzedakah in the 
dignity of the right-holder, in the claims 
asserted by the tzelem Elokim residing 
within.48

AdmiĨ edly, echoes of the obligation-based 
interpretation of charity surface within the 
Jewish tradition.49 ĉ ese too may be facets 
of tzedakah. But to focus on these elements 
and to characterize the mitzvah as such is to 
be caught by what’s tafel and not ikar.50 

We have traveled quite far from the 
notion of tzedakah as charity that opened 
this essay–the notion of tzedakah as 
supererogatory beneė cence, a giě  proff ered 
by a generous donor. It has been argued 
that (i) that tzedakah is an enforceable legal 
obligation which the courts can compel, (ii) 
that tzedakah modiė es property rights by 
puĨ ing a lien on one’s assets, (iii) that assets 
due for tzedakah belong to the poor, and 
(iv) the needy have a right to welfare. 

My students at Yeshiva have raised the 
following objection. If tzedakah is the 
poor person’s right, and if halakhah has 
transferred ownership to him, wherein 
lies the ma’aseh ha-mitzvah? ĉ e question 
assumes mitzvot need an act, either 
of omission or commission, and that 
assumption contradicts the set of mitzvot 
classiė ed as dinim, where the mitzvah is 
conceptualized as a body of rules, law. ĉ e 
mitzvah of inheritance, for the Rambam, 
appears to include no ma’aseh mitzvah, just 
the rules of law that assign property rights 
in the estate to the proper heirs.51 Under 
the rights-based theory of tzedakah, the 
mitzvah would operate analogously to the 
mitzvot classiė ed as dinim. ĉ e mitzvah just 
is the reassignment of property rights from 
the affl  uent to the poor.52 

ĉ ere is a more moderate response to 
the objection, though equally rich in 
conceptual intrigue. It can be conceded that 
tzedakah involves a ma’aseh ha-mitzvah, but 
that obligation is just to facilitate the return 
of property to its rightful owner. Relevant 
paradigms might include the obligations to 
return lost property and stolen goods. In 
fact, the Talmud proclaims that one who 
facilitates the transfer of tzedakah from 
the rich to the poor has greater merit than 
the donor from whom the tzedakah was 
procured.53 

One of the pressing moral questions of  
today is whether governments should use 
the tax system to redistribute property 
from the rich to the least advantaged. 
Many governments already do this by 
funding Medicaid and other welfare 
programs (food stamps, housing subsidies) 
from taxes collected from the beĨ er off . 
Opponents of wealth redistribution argue 
that governments have no right to take our 
hard-earned income and give it to others. 
Government sponsored theě  is also theě .54 

Proponents of wealth redistribution 
counter that the government does not take 
that which is yours. Rather, the amount you 
are entitled to own is limited by, restricted 
by, deė ned by, the needs and claims of 
society’s most vulnerable members.55 Such 
is the view of ĉ omas Aquinas: “According 
to the natural order instituted by divine 
providence, material goods are provided for 
the satisfaction of human needs. ĉ erefore 
the division and appropriation of property, 
which proceeds from human law, must not 
hinder the satisfaction of man’s necessity 
from such goods… whatever a man has in 
superabundance is owed, of natural right, to 
the poor for their sustenance….ĉ e bread 
which you withhold belongs to the hungry; 
the clothing you shut away, to the naked; 
the money you bury in the earth is the 
redemption and freedom of the penniless”.56

And I believe this is what the Tur has in 
mind when he counsels: 

Do not let the thought stir in your mind "Why 
should I diminish my money by giving it to 

the poor." For you ought to know that this 
money does not belong to you. Rather you 
are a trustee with a mandate to manage it in 
accordance with the true owner’s direction. 
And it is His instruction that you distribute it 
to the poor.”57    

Legal systems can specify property rights in 
diff erent ways. ĉ e moral of tzedakah is that 
Jewish law deė nes what is ours only aě er 
accounting for the privation of others. We 
cannot call something our own–it is in fact 
not ours–until the hungry are fed, the naked 
are clothed, and the homeless are sheltered. 
We have no claim to property if the needs of 
our brothers have not been met. 

ĉ e Torah does not ask us to support the 
poor. It overturns our property holdings 
and assigns the right of ownership to the 
person whose well-being depends on it. 

ĉ e needs of our neighbors do not just 
beckon for our aĨ ention and our mercy. 
ĉ ey assert deep, moral claims that deė ne 
the universe of entitlements, privileges, and 
rights we are licensed to enjoy in the ė rst 
place. ĉ is is tzedakah. 
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